CHAPTER |
A. Context of Study

Indonesia is an archipelago country. As achipelago, Indonesia
desperately needs good transportation servicesder ®o connect between

one island and the other islands.

By considering such large number of consgmer transportation
business or air transportation business servicadusrative business since
it, as is required by the service users to conbesteen islands in Indonesia

in order to facilitate and accelerate the trip meiffeciently.

There are several models of transportatiggingss in Indonesia, such
as ground transportation, air transportation and sansportation. By
having various transportation models, consumers d@ose one of the

transportation model for inter-city travel, or evsgtween islands.

Air transportation nowadays is the first iceofor traveling, especially
for long distance travel, like a trip across town across provinces in

Indonesia, and the inter-island travel.

The role and function of air transportation hdonesia has a strategic
position in terms of several aspects. Air transgarh is the only alternative
for a fast, efficient, and economical travel betweslands and between

regions, especially between remote areas. Besiilesansportation is also

'E.Sefullah Wiradipraja, 2008Hukum Transportasi Udara dari Warsawa 1929 ke
Montreal 1999 PT.Kiblat Buku Utama:Bandung, p.5



an important instrument for the development of i&ar industry in

Indonesia as a country that is rich in culturatlitians?

The number of people who use the servicesrafransportation cause
rapid growth of the national airlines. These depeients are not only in the

number of aircraft but also in the amount of theamal airline.

In the world of aviation business in Indaagedrom the operational
aspects, air transportation business consists lédsted commercial air
transportation and unscheduled commercial air pamation both for
domestic and internation¥Commercial air transportation business is
conducted in a regularly scheduled flight routesmg8times, commercial air
transportation services are not tied to routesfexadl flight schedules. It is
organized by commercial air transport enterpridesational and/or foreign
enterprises for transporting passenger and cargpemial just for shipping

cargo?

Unlike the scheduled commercial air trantg@n business, the
unscheduled commercial air transportation is red to a particular flight
schedule. The scheduled commercial air transporntabusiness has a

specific schedule.
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The focus of this thesis research is scletlutommercial air
transportation business. Scheduled commerciatasportation businesses
more widely used by the public as having a parictlight schedule airline
in serving consumers. People as consumers preierntbdel of airline
transportation service in their daily life, bothr tausiness and holiday trips.
Therefore, the accuracy of the flight time, suchdaparture and arrival
schedule, is a very important aspect of an airtobenpany in providing
services to the users of air transportation sesvidéis important aspect is
expected by passengers in term of the safety aspadtcomfort, especially

for passengers who travel for business purposes.

Punctuality in the implementation of thegfiit schedule is a major
consideration of passenger and a fixed schedulght fhcreases the trust of
passenger of air transportation services. It isabse people who live in
modern era, value time as top priority. Thereftie,airlines are required to

perform the best service in term of punctuality.

Flight delays that are caused by airline enterprisél have a direct
impact on operational costs, and might give negaitivage of the airlines
themselves. Therefore, any airline company thattsvanrvive in the model
of competition with other domestic airlines must dige to provide good
quality services to passengers, and it should Ippasted by good flight
punctuality. Since, the most crucial issues inftight business are delayed

flight schedule.



Delayed flight that is done by an airline compargused by two
factors, namely internal factors that can be cdietlioby airlines and the
external factors that cannot be controlled by iheasInternal factors are
including technical factors and operational factddeanwhile, the external
factors are extreme weather, a demonstration, alatlisasters such as
floods, volcanic eruptions. However, the factorattbause a delayed flight

are technical and operational factors.

Technical factors and operational factorterofbecome the reason
behind a delayed flight. The airlines, which do waint to be blamed in the
case of delayed flight often, avoid from their liap because of 2 main

reasons above.

In the case of David M.L Tobing vs. PT.LIONR that happened on
August 16, 2007 ago, David was about to use thecesr of Lion Air to
travel to Surabaya. However, after waiting morentB@ minutes and there
is uncertain departure time, David decided to buyotler ticket.
Unfortunately, there was no official explanation the delayed flight from
Lion Air. At that time, Lion Air still delayed fligt due to technical reasons.
Lion Air also made some excuse, such as the wedttecondition of plane
and airport condition that was not safe for embagkilight. If the plane

cannot flight since August 15, 2007, the airlinewdd be able to predict the

> http://kumpulankaryasiswa.wordpress.com/2011/1@#kior-faktor-apa-saja-yang-

menyebabkan-delaynya-pesawat-garuda-indonesiatdafe.last accessed September 13,2012 at
20.30



certainty of flight departure on January 16, 20@The departure was still
uncertain, the airline should provide a substifligdt. However, it did not

happer?.

In another case, on Monday, May 21, 2012nLAir Passengers of
flight number JT 231 IT had to wait for 7 hourstla¢ domestic departure
terminal Polonia International Airport, Medan, bef@mbarking to Padang,
West Sumatra. Their flight was delayed due to bmokBased on the
schedule, the Lion Air with Medan-Padang route wagposed to leave at
around 6 :30 a.m. However, the new flight depaftech Medan around

15:00 pm. After the airplane completed repairs.

In the case of hundreds of Garuda passengergbt fiumber GA 216,
the passengers were furious on the delay for 7shotinis plane should
embark at 17:10 pm but the flight finally deparegd21:55 pm. When the
first announcement of delayed flight happened, gragsrs were calm.
However, the passengers did not expect anothery.délae furious
passengers rallied in Soetta Airport. No mercypassengers who came late
for boarding, but in turn is no compensation af@llpassengers on 7 hours
delayed flights. It was not the first incident theds caused by the trusted
airline. Previously there had been many similaesabat invoked emotions

of the passengers. This point should not be untierated. Instead of

® http://www.hukumonline.com/berita/baca/hol18438fayi-pemberangkatan-penumpang-
lion-air-dihukum-ganti-rugi. last accessed Septenih2012 at 15.45
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providing best service for the passengers, theopednce of Garuda is
getting worsé.

Furthermore, as quoted in Kompas, November 10, 26diion,
Batavia Air Passengers from Sultan Mahmud BadaruBdiembang, South
Sumatra, to Soekarno Hatta Tangerang, on Thurst@AL1/2011), were
upset due to delayed flight. The flight number 06¥%16 was supposed to
depart at 14:20 pm. However, at check in, the cieflermed that the
departure was delay of 1.5 hours. At 15:30 pm, ¢heras no any
information to the passengers. Information cerdaewed the delayed flight
schedule to the passengers notified when officave ¢unch box and a glass
of mineral water. According to Batavia officers,wnélight took off from
Soekarno Hatta Airport at 16.00 pm. As the redolial time for delayed
flight was more than 2 houfs.

A similar experience happened to Hermansyah Somwkevas about
to return to Batam on 8 April 2007 from Medan totda with Garuda
Citilink which was scheduled at 14.00, the flighen was delayed until
20.30. He knows this new information during the adam at 12.00p.m.
Check-in clerk said that they did not have enotgie to inform passengers
on delayed flights. Since he was not in the hdtelwas forced to wait at the
airport. At 15:30 pm,there was a new notificatioiorming that Citilink

flight was cancelled again. Passengers were ratjioraeport to Citilink

®http://lekonomi.kompasiana.com/manajemen/2011/1d¢28y-7-jam-buat-garuda-di-
ujung-tanduk/.last accessed October 24, 2012 5016.
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Air.Kesal.last accessed October 24,2012 at 21.20



counter. Garuda was not able to provide a solugdher. Even the
compensation was not given. The Supervisor Mr.Ei&isavandi could not
help much. Since, he stated that there was nottickdeind 125% for
passengers (as already checked in) in accordartbeewisting regulations
such as other policy to replace hotel, or otheghthiand also the cost of
meals. Garuda supervisor did not have a good aliditmake customers
satisfied disappointing the passengers by thetflogimcellations. Assistant
Manager was contacted to give to solve the prolidaimhe could not give
any solution eithet®

Based on several cases previously, it is clearttie@fpassengers were
disadvantaged in terms of time for delayed flightlhe airlines. Passengers
felt aggrieved because they had to waste their timewait for their
departure to the destination. Delay that is donehlieyairlines can also be
determined to financial condition of passengersdessmmaterial loss.

From the point of view of airline, they do not waatbe responsible for
the delay they made. Another example for airlinesponsibility is the
requirement in the "Conditions of Contract" thatvistten on the passenger
ticket and baggage of domestic compani@be requirements stated tHat:

4. The carrier is not liable for any losses causedtly cancellation

and /or delay of transport, including any delaysmiog passengers

and /or baggage delays.

10 http://suarapembaca.detik.com/read/2007/04/14/22/4%7275/283/garuda-citilink-
tidak-tanggung-jawab.last accessed October 24, 20192.45

1 See: example in Garuda Indonesia Airways ticket

%E Saefullah  Wiradipraja, 1989, Tanggung jawab Pengangkut Dalam Hukum
Pengangkutan Udara Internasional dan Nasignalberty: Yogyakarta, p.178



Passengers should be aware in dealing with delfligids issue since
most of airlines attempt to avoid from their liatyil Liability can be
interpreted as an obligation to pay compensatiar tive loss, for example
in air transportation agreement, the airlines aablé for the safety of
passengers and/or goods shipment, and they ar& lfab passenger
comfort. In the event of losses of passenger thataused by airlines
actions, the airline should be responsible in #ress of "liability"*®

However, the liability principles, which are applien the event of
delayed flight, should be a principle of presumptad responsibility, not an
absolute responsibility, considering that the delegn occur due to things
outside the control and supervision of the airfihe.

In Indonesia, the responsibility of air transpadas service is arranged
in Aviation Law No.1 of 2009 and Ministerial DecreNo.77 of

2011.Ministerial Decree No.77 of 2011 governing w@hitve responsibility

of the carrier®

34.K.Martono,Amad SudiraQpcit, p.217
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*Article 10 of Ministerial Decree No.770f 2009 : Bbtompensation for delayed flight for
passengers as referred to in Article 9 letter aasebllows: a.delay of more than 4 (four) hours
awarded compensation amounting to Rp 300.000,0passenger, b. Awarded damages of 50%
(fifty percent) of the provisions of sub-paragraphdestination when the carrier offers other
passengers closest to the final destination (réng)y and the carrier must provide flight tickets
provide other transportation to the destinatioi i not No mode of transportation other than air
transport,c. transferred to the next flight orfhligopwned by the other Scheduled Commercial
Business EnterpriseS ervices, passengers exenmptcinarges, including an increase in the class
of service (up grading class)or if a decline irsslar sub-class of service, then the passenger must
be given to the rest of the excess money fromitikettpurchased.



The regulation system about aviation that existdnuonesia is the
implementation of the international convention,eligkvarsaw Convention
1929, The Hague Convention 1955, Guadalajara Caioveri961, and
Montreal Protocol 1966. In the conventions, thewe &kinds of air carrier
liability that are based on fault liability, presumption of liabilitygnd
absolute liability or strict liability. The Aviation Law No.1 of 2009 which
exists in Indonesia now apply the principle gesumption of liabilityin
which the airlines company presume fault, so that airlines company
should pay a compensation to the passenger if iteeany losses which is
suffered by the passenger, except the airlines aognpan prove that there
are not guilty, and applied thminciple of based on fault liabilitgspecially
for the cabin baggad8.

Although Indonesia already has regulations whiafjanize about the
compensation, however, practically, that the adindo not give their
responsibilities for aviation consumers. It impligst the airline did not
want to be responsible for passenger’s losses.

Based on the previous explanations, this thesigstt on discussion
regarding “AlIR  TRANSPORTATION LIABILITY FOR DELAYED
FLIGHT TO THE PASSENGERS” which is elaborated inolpem

statements.

' H.K.Martono,Amad SudiroQpcit, p.293



B. Problem Statements
1. Do the passengers already get adequate protectiated to any
delayed flight?
2. How do the delayed flight passengers obtain congigmsclaim from

the airlines?

C. Objectivesof Study
The purposes of this study are:

1. To get the best understanding that the passendeyadw get an
adequate protections related with the delay
2. To get the best understanding how the delayedtfhgsengers obtain

compensation claim from the airlines

D. Theoretical Framework

Many experts attempted to define the notbiconsumers. According
to some legal experts, consumers are the finasusfegoods and services
which are delivered to them by the authorities. gkding toPhilip Kotler,
the meaning of consumers is all individuals andsebtolds who buy or

acquire goods or services for personal consumpfisecording to Aziz

Yhttp://proposal-skripsi.blogspot.com/.Last acceshete 29,2012 at 19.35
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Nasution, consumers in general are all people who acquoedsg or

services that are used for a particular purgdse.

Meanwhile, according t€onsumer Protection Law:

"Consumer shall be anybody using goods and/or sesviwhich are
available in the community, both for his own pugder the purpose of his
family and other people as well as other livingattees and which are not
to be traded."

One factor that supports an increase of profit gnoavth of a company
IS customer satisfaction. Customers who are sadisWith the services
provided the company will spend their money to gopds or service from
company. According to some legal experts, they maddénition of
consumer satisfaction, as follows:

1. According toTse andWilton the definition of customer satisfaction
iIs the customer response to the perceived in cobilggt of
evaluation after us€.

2. According toEngel the definition of customer satisfaction is a full
evaluation to buy alternative selected in whichlegtst equal or
exceed customer expectations, while dissatisfactose if the
results do not meet customer expectatfons.

3. According toKotler the definition of customer satisfaction is the

level of a person's emotional state which is tlseillteof comparison

18 i
Ibid
Yhttp://id.shvoong.com/business-management/marki@tli®g641-pengertian-kepuasan-
pelanggan-menurut-para/. Last accessed august13z20.50
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between the performance appraisal and final progucbnjunction
with customer expectatios.

Based on the definition put forward as the experentioned above, it
can be concluded that customer satisfaction oratigsaction is the
difference between the expectations before purogasid the result they do
after the purchasing. Consumer is a person whovesé¢he service from a
person or organization, and then they can deterrtheequality of the
services.

Meanwhile, the definition of Air Law according t®e Rode
Verschoor, it is a set of rules that control the air space asdise in the
aviation environment? According toBinCheng, law is a set of rules which

regulate about the aviation and also regulate atheuair transportatioft.

Besides, the meaning of carriage accordinitiwan Khairandy is a
transfer of goods and people from the origin plezeheir destinatioR?
Whereas, the transportation agreements?%ara: there is something
transported; b. available vehicles as a meansnport; c. there are places
that can be passed by carrier. While the meanincaoiage contract is a

binding agreement (evidenced usually by an air waydll of lading, or

21 i
Ibid
22 prijatna Abdulrrasjid.1972Kedaulatan Negara di Ruang Udar@usat Penelitian

Hukum Angkasa: Jakarta, p.22 quote De Rode Vergct@gOlnleiding tot Het luchtrecht
Haarlem.p.1 (in Hartono Hadisoeprapto, et al, 1988ngangkutan Dengan Pesawat Udara
Perpustakaan Fak.Hukum Universitas Islam Indon&%igyakarta, p.2)
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quote Bin Cheng, 1962The Law of International Air Transpotbndon (in Hartono
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passenger ticket) which contains conditions ofiage that spell out the
obligations and rights of a carrier and a shipmagenger. The carrier
undertakes to deliver goods/passengers from a nataee of departure to a
named destination, in consideration for freigh&farhis contract addresses
issues associated specifically with what is beirgried, and how the
liability and compensation for damage or injury for loss of) the
goods/passengers is assessed, apportioned, andrpaidine, cruise ship,
and other passenger-transport industries, it costaliso the carrier's policy
regarding baggage, bumping, cancellation and deldgsns, reservations,
ticket validity?® Whereas, according to Ridwan Khairandy carriagerect
is a reciprocal relationship between the carrier simpper of goods and / or
passengers of the carrier where he tied himsealfganize the transportation
of goods and / or people to a specific destinateorg the shipper of goods
and / or passengers bind him to pay for transportAf Based on that
definitions, in the carriage contract there are pacties that are carrier and

passenger or consigner.

Carriage by air means the transportatiopassengers and/or baggage
by air, gratuitously or for hire, and all service$ Carrier incidental
thereto? In the carriage by air contract, there are twotipsrthat are

passenger and the airlines company, and each bé#wver their own rights

% http://www.businessdictionary.com/definition/catt-of-carriage.html  last accessed
December 15,2012 at 09.45

" Ridwan KhairandyQpcit, p.183

%8 http://www.allegiantair.com/aaContractOfCarriagmpast accessed December 15,2012
at 10.00
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and obligations. The obligation of the passengéo {say some of money to
the airlines company and the right of passengéo iget the best service
from the airlines company. Then, the obligatioraofines company are to
give the best services to the passenger, transgogassenger to their
destination, and also keep the safety of passemggithe right of airlines
company is to get some of money from the passemgarthe services that
already given to the passenger. As explained puslyahat in the carriage
contract, there are two parties that are carrier @assengers. If there have
an agreement among them, it means that the tramsiporagreement has
occurred. In this case, the carrier is liable fibrtleings that interfere with
the safety of passengers or goods during the toatzn. Therefore, the
carrier is obliged to bear all the losses whiclsuffered by passengers or

goods that he broughft.

The Convention for the Unification of Certain Rul&elating to
International Transportation by Air usually refetréo as the Warsaw
Convention (convention) is an international coni@ntwhich regulates
liability for international carriage of personsgliage, or goods performed
by aircraft for reward. The convention was origipadigned in 1929 in
Warsaw. It was amended in 1955 at The Hague ari®7® in Montreal.

The principal purpose of the Warsaw Convention to&S

? Ridwan KhairandyDpcit, p.184
% http://aviation.uslegal.com/international-aviatiam/warsaw-convention/. lasr accesses
November 16, 2012 at 16.30
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a. Define the liability of the carrier in case of lpskamage, injury, or
death due to accident on international flights;

b. Spell out procedures for claims and restitutiord an

c. Lay down the requirements for format and contenaioftransport
documents, passenger tickets, luggage tickets,aanconsignment

notes

E. Definition of Technical Terms
The definitions of terms which are usedhis thesis are:

1. Contract is an agreement between the two parties that agreectabe,
modify, or eliminate the legal relationshfp.

2. Carrier iscompany that transports goods and/or people byaaid, or
sea, in its own or chartered vessels or equipnat,is named as the
carrier in the contract of carriage.

3. Passenger is someone who travels in a motor vehicle, aircratint or
ship but is not the driver or one of the people wiuoks on it

4. Delay is a situation in which something happens later orenslowly

than you expectetf

#Munir Fuady., 2007 Hukum Kontrak(Dari Sudut Pandang Hukum BisniB);.Citra
Aditya Bakti: Bandung, p.4

32 http://www.businessdictionary.com/definition/carcthtml  last accessed December
16,2012 at 09.10

% http://www.macmillandictionary.com/dictionary/isih/passenger  last  accessed
December 17,2012 at 09.19

% http://www.macmillandictionary.com/dictionary/isih/delay last accessed December
19,2012 at 10.30

15



Delay is a discrepancy between the time when one partytieshto
expect the performance of the carrier’'s duties tedtime when these
duties are actually performéd.

5. Flight isa journey through air or space in a vehicle such plsiné®

6. Consumer Protection is all the effort that ensures legal certainty to

provide protection to consumets.

In accordance with article 3 of the Consurdastection Act, the

consumer protection has objectives as follows:

a. To improve awareness, skills, and independehcernsumers

to protect themselves

b. To raise the dignity of consumers by preventimgm fromn

egative excess of consumption on goods and/orcesrvi

c. To increase empowerment of consumers in setgctin

determining and demanding their rights as consumers

d. To create systems that contains elements of ucoss
protection legal certainty and transparency ofrimi@tion and

easy access to information

% Georgette Miller, 1977Liability in International Air TransportKluwer-Deventer-The
Netherlands: New York, p.154

% http://www.macmillandictionary.com/dictionary/tisib/flight last accessed December
20,2012 at 08.45

$7Article 1(1) of Customers Protection Act
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e. To grow awareness of business actor on the apoe of
consumer protection in order to develop honest and

responsible attitude when they do their business

f. To improve the quality of goodsa nd/or serviedsch ensure
the continuity of production of goods and/or seegichealth,

comfort, safety, and support consumer safety

3. Consumer shall be anybody using goods and/or services whieh
available in the community, both for his own pumpo®r the purpose of
his family and other people as well as other livargatures and which

are not to be tradedi.

4. Air transportation law is a set of rules (rules, norms) that regulate the
air traffic problems which are associated with titsport of goods and

people by using plan®.

5. Business is any individual or business entity, either incmated legal
entity or not the legal entity established and dwied or conducting
activities within the territory of the Republic &fdonesia, in dependent
or jointly through an agreement to carry on busnasvarious economic

fields*°

http://definisipengertian.com/2011/pengertian-kanen.last accessed august 13,2012.At
21.39

% Hartono Hadisoeprapto, et al, 198®engangkutan Dengan Pesawat Udara
Perpustakaan Fak.Hukum Universitas Islam Indon&%igyakarta, p.2

“http://definisipengertian.com/2011/pengertian-kanen Loccit
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6. Services are any form of work or service performance whgprovided

for the community to be used by consunfers.

7. Airlineis a public transportation service company thatesepeople who

wish to travel using air transportatioh.

8. Transporting Agreement is an agreement which one party undertakes toysafel

carry people or goods from somewhere else, whédeother party undertakes to

pay the cost®

9. Transportation activity is defined as moving or shipping cargo (people
and goods) from one place to another, from oneeptdcrigin to point

of destination, from an origin to a destination oalled Origin-

Destination Travet?
F. Research Procedures
1. Object of Study

The objects of this research are:
a. air carrier liability in the case of delayed flight

b. customer protections which are given to the custerfgassengers)

that is related to delayed flights issue

*bid

“’http://www.anneahira.com/maskapai-penerbangandiohtm. last accessed August
14,2012 at 19.37

“3Subekti, 1995,Aneka PerjanjianPT.Citra Aditya Bakti : Bandung, p.69
4 Sakti Adji Sasmita, 2012enerbangan dan Bandar Udar&raha llmu : Yogyakarta,
p.1
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c. the mechanism to get compensation when the eel#lights

happened
Classification of Data

This research used secondary data whicle weliected from the
documents or archives that related to the problemmsh discussed in
this research. The purpose of data classificatias W identify the data
systematically in order to answer the problems.

Secondary data were divided into:
a. Primary Legal Materials
1) Aviation Act No.1 of 2009
2) Consumer Protection Act No. 8 of 1999
3) Indonesian Civil Code

4) Ministry Regulation No.770f 2011 about Air Cairi

Liability
b. Secondary Legal Materials
1) Literatures
2) Law journals
3) Internet sources

Data Collection

Secondary data were collected from libr@gearch and document
study and the data were obtained by collectingrnleg, and
understanding the Act, documents, textbooks, aticles from internet

sources which are related to the study of research.
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Approach of the Study

This research was a juridical normativeeegch which identified
legal norms and legal opinion from the scholarse ©bjective was to
understand and answer the object of study by ysigjcal normative

approach method.

Data Analysis

The data collection was organized by sglgdhe data that related
to the discussed problem in this research. It wastsired descriptively
in order to answer the problem in a descriptiveyam® The data were
collected, managed, and employed to answer thdgmsb The method
of data analysis was qualitative method. It me&as the obtained data
werenot in the form of numbers and statistic. Qidd data were
analyzed qualitatively and descriptively. The relev data were
analyzed in order to elaborate data descriptivetygualitatively.
Moreover, it also portrays facts, the enforcemeetldwith the
applicable legal aspects. The steps were definéullaw:

a. Classification of the data collection based lwa groblems

of the research

b. Systemize data collection

C. Systemize data is analyzed to achieve comeiusi
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